
Moving from reaction to 
pro-action for corporate legal 
departments is not simply a 
way to lessen organization 
stress and resource burden, 
it’s a successful approach to 
developing process to increase 
speed most efficiently, reduce 
costs and eliminate reinventing 
the wheel.

With our last article series 
exploring the balance between 
technology and effective legal 
project management in various 
business use cases (the first of 
which can be referenced here), 
we now turn the discussion 
on getting the corporate legal 
team up to speed and driving 
through the gears in the most 
effective order.

Which Teams Matter and 
Who’s on First

We begin with our legal team 
receiving notice of a govern-
ment investigation (be it a 
Wells notice, civil investiga-
tive demand (CID), subpoena, 

or other). The first thing to 
determine is which agency is 
asking for information. Once 
this is known, we must define 
whether the issues are civil or 
criminal (or potentially both). 
The answer to these two ques-
tions will provide the right 
start to our approach, as a dif-
ferent tack would be required 
for each agency (the Depart-
ment of Transportation does 
not have criminal enforcement 

powers, whereas the Depart-
ment of Justice most certainly 
does).

The simple truth is any civil 
investigation can morph 
into a criminal investigation 
under a defined set of facts 
and circumstances. For our 
hypothetical, we will assume 
our company is not the initial 
target of the investigation but 
could become so dependent 
upon our response. Given we 
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may lack situational awareness 
initially, we need to prioritize 
the identification, collection 
and analysis of what data 
information we have to guide 
us on our prospective response.

Starting at matter intake, the 
lead internal attorney should 
digest the issue(s) at hand and 
pull in their staff as needed to 
begin the process of tracking 
down key custodians. Next, it’s 
time to conduct interviews to 
determine what the custodians 
may know about the issues, 
what timeframe is relevant 
and what data and documents 
these custodians might have on 
the same. These discussions to 
determine what may be respon-
sive data usually lead us to the 
identification of information 
about the pertinent custodians’ 
data locations.

Important to this exercise is 
to develop an understanding of 
how the custodians have worked 
during the periods in question. 
Do they create documents on 
their laptop, assigned corporate 
personal network storage or a 
departmental shared drive? Are 
there corporate systems that 
should be investigated for rel-
evant data or documents? For 
process efficiency and resource 
conservation, engage your inter-
nal e-discovery team (and poten-
tially external resources for 
the same) once these custodial 
details are gathered. The e-dis-
covery team can then engage 
corporate IT if there’s data that’s 
beyond standard collection capa-
bilities, along with an external 
e-discovery team as needed.

Is the Driver Rated for This 
Vehicle

One of the key considerations 
for each step of our process will 
be what qualifications/skill sets 
are needed to maintain defensi-
bility on your response process 
and ultimately the responsive 
production. This imparts some 
responsibility to have an honest 
and transparent self-assessment 
of who will be doing what and 
whether they possess the requi-
site knowledge and experience 
to ensure we can potentially 
back those efforts out if ever 
called out during adverse legal 
proceedings.

Have you got seasoned para-
legals familiar with dealing with 
large matters, numerous custo-
dians and various data sources? 
Is your IT team composed of 
generalists or do they have 
experience with finding data on 
multiple systems responsive to 
investigations and litigation? If 
yes to these questions, you’re in 
a good starting position.

In the alternative, you may 
need further consult from sea-
soned IT and/or external collec-
tion experts. With a growing level 
of current technological confi-
dence, robotic process automa-
tion (RPA) in combination with 
AI can also lessen your resource 
burden here. Instead of manual 
pulls, naming, foldering and sav-
ing of documents responsive your 
search criteria, intelligent auto-
mation can be established to do 
the same, which your team then 
can error check and quality con-
trol. As background, RPA is agile 
software robots (bots) that mimic 

human actions to perform man-
ual, repetitive and time-consum-
ing rules-based tasks employees 
would otherwise typically per-
form across portals, websites and 
internal applications.

The next challenge involves 
shepherding outside counsel 
and external e-discovery provid-
ers to ingest, process, run early 
case assessment (ECA) tools and 
analytics to both defensibly cull 
non-responsive data and get 
an initial bird’s-eye view into 
whether there is substance to 
the issues sought.

With many corporate legal 
departments showing increased 
technological savvy, internal legal 
teams may be comfortable direct-
ing the process. If this is not the 
case for your legal department, 
partnering with e-discovery pro-
viders and outside counsel is the 
way to go. The same questions 
should be considered for your 
in-house e-discovery team. Do 
they have the necessary com-
puter savvy to navigate their way 
around the corporate systems 
or are they used to simply mak-
ing file copies from locations to 
which they are pointed?

Having a reasonably sophis-
ticated team will greatly reduce 
your external costs and improve 
productivity. If you find your 
in-house team lacking, you can 
outsource most of the collec-
tion work to your providers but 
we believe building a strong in-
house team will pay for itself 
in the long run. By building a 
strong in-house e-discovery team 
and partnering with respected 
external e-discovery providers, 
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fresh perspectives are brought to 
light in handling different matter 
types for your vertical and enable 
knowledge management growth 
on go-forward best practices.

Who’s Next in the Batting 
Order

Once we have collected our 
initial data, it’s time to visualize 
the data and communicational 
patterns to determine respon-
siveness, relevance and whether 
or not there is any substance to 
the issues at hand. One of the 
key aspects of data visualization 
is to focus on communicational 
gap analysis between key par-
ties and custodians (date drop-
offs, patterns of high-volume 
communication matching key 
word searches, etc.), as this may 
identify priorities in custodian 
data review and/or the potential 
need for additional collection.

Whether we have an inter-
nal platform to conduct data 

visualization or partner with an 
external e-discovery provider, 
the aim is to accelerate speed 
to legal intelligence on the mat-
ter at the soonest juncture. This 
becomes particularly critical as 
it marks a point in our process 
where we may need to make 

substantial resource and spend 
commitments based upon what 
we learn and do next.

At minimum, it is advisable 
to utilize early case assessment 
(ECA) tools and analytics to 
preview the data even before 
it is processed to a hosting and 

review platform. Here, we rec-
ommend using pre-hosting ECA 
tools that give you fast insight 
into your data while enabling 
intelligent and defensible data 
reduction before promotion to 
hosting and review. This is a 
game changer as it can expo-
nentially reduce your down-
stream costs of hosting and 
document review, which are the 
largest part of discovery spend. 
Whether the issues being inves-
tigated are a moving target or a 
static one, people, process and 
technology can be combined to 
achieve a high speed to legal 
intelligence, which also greatly 
reduces your total project costs.
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* Assumptions: 5,000 docs/GB, 50
DPH, savings from review alone.
• For  every  additional  5%  of  data
culled prior to review, clients are sav-
ing an additional 25% in review costs
compared to the industry average cull
rate of 75-80%.
• These  costs  savings  are  measur-
able when looking across an organi-
zation’s portfolio of matters and are
compounded further when incorporat-
ing efficiencies gained from leveraging
prior work product and data reuse.

Assuming a threshold in data 
size is used to trigger your 
usage of an external e-discovery 
team, having them informed of 
the issues, parties and produc-
tion deadlines with meaningful 
opportunity to support the scop-
ing of the matter from its onset 
is a minimal time investment 
worth making. If outside coun-
sel has already been selected 
at this juncture, you now have 
your core team in place.

Gaps in the Road and How 
to Fill Them

Gap analysis takes on mul-
tiple dimensions for getting our 
legal team up to speed. The first 
surrounds skill sets of the team 
itself, whereby we need to iden-
tify what’s missing and how do 
we supplement this gap. Impact-
ful to this analysis is succession 
planning and knowledge man-

agement. The 
more we docu-
ment processes 
and intel/vari-
ables around 
them, the more 
efficiently we 
can plan and 
implement per-
sonnel transi-
tion without 

negative impact to our matter.
Our next area of gap analysis 

surrounds the data collected to-
date and the processes we’ve 
emplaced to ensure we identify 
the complete universe around 
the issues. Here, we look to 
answering gaps in communica-
tions for key periods in question 
and corresponding communica-
tional volumes between custo-
dian and key parties of interest 
to the matter. Answer these
questions and we have either a 
plan to collect more data for the 
gaps or a defensible response as 
to why such data may not exist.

Finally, we need to analyze
potential gaps in our quality con-
trol (QC) process prior to pro-
ducing responsive data to the 
investigation or inquiry. Are we 
producing more than what has 
been requested? Are there pro-
duction elements which open 
potential exposure for us beyond 
the initial request? Are there likely 
smoking guns to which we will 
have to prepare further responses 
and/or defensive postures? Con-
versely, does our responsive pro-
cess identify prospective claims 
we may have against a third party 
to which we have an obligation 

to pursue? These are important 
questions to answer before we 
press the send button.

Next Steps
Getting the corporate legal 

team from zero to 60 in 
response to an investigation or 
litigation is a critical exercise 
we can succeed upon through 
developing process around our 
people and technology based 
upon thoughtful gap analy-
sis and the implementation of 
proactive solutions. Doing the 
work upfront can exponentially 
reduce risk, costs and eliminate 
reinventing the wheel on pro-
cesses which are part and par-

cel to corporate operations.
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